11.

ket DBS services with smaller antennas and lower installation costs
than PRIMESTAR's current offerings. Dire¢cTV and USSB are DBS
providers competing today for subscribers. DirecTV controls 27 high
power channel assignments over which it will purportedly be able to
transmit as many as 216 video/audio channels, and USSB is providing
20 channels of video service. (In the Matter of Implementation of
Section 19 of the Cable Television Consumer Protection and
Competition Act of 1992, Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, CS
Docket No. 94-48, First Report (Sept. 28, 1994) (“1994 Cable Report”)
at 19 63, 64.) EchoStar is poised to enter the DBS field in 1995 with 21
transponders, and a number of other ventures have been authorized to
provide DBS service (1994 Cable Report at {67).

It is clear, however, that the product market in which PRIMESTAR
competes now and will be competing in mid-1996 is broader than DBS
services. A monopolist of DBS services would not be able to price
above competitive levels because most consumers have other ways to
receive multiple channels of video programming. Among the options
available to most consumers is cable television. Over 96 percent of
U.S. television households could receive cable service by the end of
1993 (1994 Cable Report at {18). Distribution of video by wire has
traditionally been provided almost exclusively by cable television op-
erators. This is expected to change in the near future. In particular lo-
cal telephone companies have been authorized to provide VDT ser-
vices which provide the facilities for additional direct competition
with cable television operators. Twenty-four applications from tele-
phone companies, including six of the seven RBOCs as well as GTE,
have been filed with the Commission for permanent commercial VDT
service to over 8.5 million homes (1994 Cable Report at {109). A
number of telephone companies have plans to implement VDT as well
as video programming services, and at least some of these are likely to
be operational by 1996. For example, Ameritech has recently hired
2,200 workers to plan and implement its entry into VDT cable televi-
sion. (See Detroit Free Press, Oct. 12, 1994 at 9C.) Nynex, Bell
Atlantic and Pacific Telesis have unveiled a $300 million plan to com-
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12.

13.

pete with cable TV with programming distributed by telephone start-

ing in the 2nd half of 1995. (See Communications Daily, Nov. 1,
1994.)

Other multiple channel programming choices available to consumers
include MMDS or “wireless cable.” By June 1994 there were 143 such
systems serving over a half million subscribers (1994 Cable Report at
§79). It has been estimated that nearly 40 percent of U.S. television
households are capable of receiving wireless cable (1994 Cable Report
at §90 and n. 254). There are also approximately three to four thou-
sand SMATV systems nationwide serving over 1 million subscribers
(1994 Cable Report at 192). Some consumers have, or could obtain,
home satellite dishes receiving service from TVRO distributors utiliz-
ing C band satellite technology. While the majority of the approxi-
mately 4 million home satellite dishes in use were purchased by own-
ers without access to cable television, 37 percent of the owners did
have access to cable television and still chose to buy this method of
program delivery (1994 Cable Report at {] 73, 74). In the future LMDS
services using high-frequency microwave channels in the 28 GHz
band could also be available to consumers. Currently an LMDS service
is operating in Brooklyn, New York providing forty-nine video chan-
nels, and over 900 applications have been submitted to the FCC for
similar services (1994 Cable Report at {122 and n. 349).

I have concluded that PRIMESTAR’s DBS services utilizing the channel
assignments at issue in this proceeding will compete in a broad video
market that includes at least cable television, VDT systems, MMDS
providers, SMATV systems, TVRO providers, and, possibly in the fu-
ture, LMDS systems. My conclusions are consistent with the Commis-
sion’s own findings (1994 Cable Report at §49). This market definition
is conservative because it does not take into account the important
competitive constraints offered by broadcast television and VCRs.
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IV. Horizontal Issues

A. Control of DBS Channels

14.

13.

16.

One of the arguments raised by petitioners is that the application will
result in TEMPO/TCI controlling an excessive number of high power
DBS channels (Petition to Deny of DirecTV, Inc. at 3, Petition to Deny
of EchoStar Satellite Corp. at 26, 27, and Petition to Deny of Directsat
Corp. at 2). A modest increase in concentration of control of DBS
channels, however, has no competitive significance because the rele-
vant market is much broader than DBS services. I have concluded, as
has the Commission, that DBS service is not a market. That means
that even a complete consolidation of DBS channels into the hands of
a single operator would not convey market power unless that
“monopolist” would not face effective competition from other
delivery modes.

Assuming arguendo that the market consisted merely of DBS services,
there would be no increase in concentration of control of DBS chan-
nels from the grant of this application. PRIMESTAR will be moving its
satellite-to-home services from one orbital location to another.
TEMPO Satellite, Inc., will retain its DBS authorization at 119°W. TCI
will not control the use of PRIMESTAR’s DBS channels because TCI has
only a minority interest in PRIMESTAR. Thus, concentration in the
control of channels would not be increased by this transaction in a
DBS market.

To explain the preceding point in somewhat greater detail, consider
that PRIMESTAR has first option on TEMPO Satellite Inc.’s current as-
signed 11 high power DBS channels at 119°W. If the application is ap-
proved, and PRIMESTAR is able to utilize the channels at 110°W,
PRIMESTAR will give up that option and instead lease the 27 channels
that TEMPO will acquire from Advanced at 110°W. (See Declaration of
John J. Cusick at §3.) The net result is that PRIMESTAR will provide
service on the 27 channels now assigned to Advanced, and TEMPO
Satellite will independently operate the 11 channels that it previously
optioned to PRIMESTAR. As a result, the 27 and 11 channels will be
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17.

utilized by separate entities, as would be the case today. At worst it
might be argued that TCI, not TEMPO, would be acquiring greater
control of DBS channels if the application is approved. Added to TCI’s
original 11 channels through its ownership of TEMPO Satellite Inc.
would be its approximately 22 percent share, reflecting its ownership
interest in PRIMESTAR, of the 27 channels which would be leased to
PRIMESTAR, or 6 more channels. But if one were to attribute channels
to TCI based on its partial ownership of PRIMESTAR, one should also
apportion the remaining 21 channels to PRIMESTAR's other six own-
ers. If one were to do so, the application would in effect be deconcen-
trating the control of DBS channels because Advanced’s 27 channels
would be split from single control into seven separate pieces.

If one examines the broader market for multi-channel video pro-
gramming, granting the application is clearly pro-competitive.
PRIMESTAR’s competitive effectiveness will be enhanced with more
channels and Advanced’s DBS channel assignment will be employed
more quickly which will promote competition in the video market-
place.

B. PRIMESTAR’s Future Incentives to Promote DBS Service

18.

19.

Another claim by opponents of the application is that allowing cable-
owned DBS operators to acquire more channels will result in less vig-
orous promotion of DBS services in certain cable franchise areas.
(Petition to Deny of EchoStar Satellite Corp. at 27-29). This claim fails
to analyze properly PRIMESTAR's incentives in the video market as
that market will evolve in the near future. Moreover, if such a claim
were true, petitioners making this claim would benefit from grant of
the very application they are opposing. This is strong evidence that
the arguments they are making are spurious and that their true motive
is to oppose an application that is pro-competitive.

Petitioners propose that PRIMESTAR will not be positioned to provide
services to cable subscribers, will not be marketed aggressively, and
will be a mere “adjunct” to cable. Even if PRIMESTAR did have the in-
clination to avoid competition in its owners’ territories, effective com-
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petition tfrom others now and in the near future makes following that
inclination untenable. PRIMESTAR will be making an investment in
its DBS system of approximately $1 billion, and it faces current com-
petition from at least two other DBS providers, DirecTV and USSB, and
likely future competition from EchoStar and from telco VDT. In these
circumstances, PRIMESTAR risks failure of its DBS venture and the loss
of its sunk costs unless it engages in aggressive nationwide marketing
of its DBS offering. PRIMESTAR simply cannot afford to ignore more
than 50 percent of the potential DBS market, i.e., the percentage of
U.S. television households located in PRIMESTAR's cable partners’ re-
spective franchise areas. To do so would not prevent erosion of cable's
market share to DBS, but would merely cede that share to
PRIMESTAR’s DBS competitors. That strategy cannot be profitable to
PRIMESTAR's owners. As a result, PRIMESTAR clearly will have the in-
centive to vigorously promote its services everywhere, without regard
to its partners’ investment in individual cable systems.

C. The Significance of Competitor Complaints

20.

Another claim by opponents of the application is that allowing cable-
owned DBS operators to acquire more channels diminishes competi-
tion in the MVPD market because such operators do not have incen-
tives to compete with their cable affiliates (Petition to Deny of
DirecTV, Inc. at 20, Petition to Deny of EchoStar Satellite Corp. at 27,
and Petition to Deny of Directsat Corp. at 2). Strong evidence that this
claim is invalid is provided by the opposition to the application of
PRIMESTAR’s DBS competitors. If petitioners’ argument were correct
that PRIMESTAR will not aggressively promote its services and com-
pete in its cable partners’ respective territories, these DBS competitors
could only gain. PRIMESTAR would not be a competitive factor in over
50 percent of their market. In effect what petitioners are claiming is
that the application would remove 27 high power channels from
effective competition to them. If they were correct, they would be
major beneficiaries of the very action they are opposing! Simple self-
interest is inconsistent with the argument they are making.
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21.

Clearly, it is aggressive competition from PRIMESTAR that its DBS
competitors fear, not that PRIMESTAR will pull its punches in its part-
ners’ cable territories. Granting the application would allow
PRIMESTAR to compete on an equal footing with DirecTV, which it-
self controls 27 channels and through compression can offer con-
sumers well over 200 channels. PRIMESTAR is simply seeking the same
capacity as its closest competitor, who clearly opposes the application
for its own anti-competitive gain. Other DBS competitors can achieve
similar capacity because, as DirecTV observes, the Commission has
recognized that DBS participants may want to combine their resources
and assignments (DirecTV Petition to Deny at 16). The Petitioners are
simply seeking to prevent a pro-competitive transfer of Advanced'’s

assignment that will result in more effective competition from
PRIMESTAR.

D. Anti-competitive Pricing

22.

23.

24.

EchoStar in its petition raises the specter that TCI and/or PRIMESTAR

will engage in anti-competitive pricing that “could suffocate DBS

competition” without providing any legitimate economic analysis that

demonstrates that such strategies are feasible or profitable (EchoStar -
Petition to Deny at 30). EchoStar merely asserts that PRIMESTAR could

somehow obtain a cost advantage to undercut its DBS competitors’

prices and drive them out of business.

EchoStar has failed to articulate a legitimate anti-competitive theory.
In the first place, pricing to take advantage of lower costs is the very
essence of competitive pricing. If PRIMESTAR were somehow to have
lower costs and offered lower prices because of those lower costs,
competition would be enhanced, not harmed. Moreover, contrary to
petitioners’ other claims, such lower prices for PRIMESTAR services
would likely maximize the competitive significance of DBS vis a vis ex-
isting cable operators.

Second, EchoStar provides no basis to believe that PRIMESTAR would
be able to achieve lower costs in order to effectuate the alleged “anti-
competitive” pricing. EchoStar simply asserts that TCI’s control over a
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235.

26.

large number of DBS assignments could translate into the largest sub-
scriber base resulting in lower average costs. But if the application is
approved, PRIMESTAR will lease only the same number of DBS assign-
ments as DirecTV. Other would-be DBS competitors could reach
similar numbers of channels by combining assignments. Moreover, if
EchoStar’s theory were correct, DirecTV poses an anti-competitive
threat today because it controls the largest DBS assignment. Granting
the application, because it allows another competitor to have the same
number of channel assignments as the current market leader, actually
removes the “threat” that controlling the greatest number of frequen-
cies results in the ability to engage in anti-competitive pricing.

Finally, it is virtually impossible that TCI or PRIMESTAR could prof-
itably engage in anti-competitive or predatory pricing in the video
market. Predatory pricing involves pricing below cost (and hence in-
curring immediate losses) in an effort to eliminate competitors, and
with the goal of raising prices (and thus earning future profits) once
the competitors have exited. Predatory pricing rarely makes sense in
unregulated markets because the lost profits during the exclusionary
pricing period cannot be recouped later. Exclusionary pricing cannot
be profitable if large losses are necessary to drive competitors out of
the market and/or if those losses cannot be recovered through above-
competitive prices later because other competitors can enter or ex-
pand.

These factors inhibiting predatory pricing are present in the video
market. Even focusing narrowly on the DBS segment, it would be dif-
ficult to force existing DBS competitors out of the market with low
prices given that they have already incurred the significant sunk costs
of entry. Existing DBS competitors would find it profitable to remain
in the market if they could still cover their low variable costs. Thus, it
likely would require a long period of very low prices to drive most ex-
isting DBS competitors out of the market, which would mean very
large losses for PRIMESTAR to engage in such a strategy. But these
losses could not be recovered later because of the presence in the mar-
ket of other competitors, especially DirecTV and telephone companies
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27.

28.

29.

providing VDT and other video services. PRIMESTAR simply will not
be able to predate against or exclude all other competitors’ video ser-
vices through a strategy of temporary low prices, because telephone
companies as well as DirecTV’s parent, General Motors, have deeper
pockets than PRIMESTAR or its owners. But this means it is not prof-
itable for PRIMESTAR to predate against a subset of other competitors
because above-competitive prices and profits cannot be sustained after
these other competitors have been eliminated.

V. Vertical Market Foreclosure

EchoStar has also alleged that TCI and/or PRIMESTAR could harm DBS
competitors by denying or providing only on discriminatory terms
programming from PRIMESTAR-affiliated programming vendors
(EchoStar Petition to Deny at 33-35). The evidence clearly shows that
TCI and PRIMESTAR lack the incentive and the ability to engage in
anti-competitive vertical foreclosure.

EchoStar fails to recognize that granting the application would not
materially affect the ability of PRIMESTAR’s cable partners to foreclose
competing DBS providers. Under EchoStar’s theory, PRIMESTAR's
partners should be engaged in anti-competitive foreclosure today as a
means of protecting their cable franchises from competition from
DirecTV and USSB. Yet DirecTV and USSB have succeeded in licensing
popular programming from PRIMESTAR’s owners. This is strong
evidence that PRIMESTAR's owners lack the incentive and/or the
ability to deny programming for anti-competitive gain.

Similarly, EchoStar asserts that PRIMESTAR's partners could find it
profitable to charge all DBS providers “artificially” high prices for
PRIMESTAR-affiliated programming for anti-competitive purposes
(EchoStar Petition to Deny at 35). But again, EchoStar fails to recog-
nize that the incentive and ability to do this, such as they are, are also
unaffected by granting the application. If PRIMESTAR-affiliated pro-
grammers could charge artificially high prices, they would do so
whether or not the application is granted. But the reason PRIMESTAR-
affiliated programmers cannot gouge any video distributor today is
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because PRIMESTAR-affiliated programmers face the same competitive
constraints from the highly competitive program supply industrv as
all other participants in that market, and that will remain true if the
application were granted.

30. TCI and its PRIMESTAR cable partners simply do not control a suffi-
cient share of available programming to prevent DBS competitors ac-
cess to attractive programming. The PRIMESTAR cable partners have
ownership interests in only 28 of the 107 national programming ser-
vices listed in the 1994 Cable Report (1994 Cable Report at Appendix
G, Tables 3, 4 and 6). In addition no cable operator has any ownership
interest in 68 of the 98 announced new programming services (1994
Cable Report at Appendix G, Table 5).

V. Conclusion

31. The application to assign Advanced’s DBS authorizations to TEMPO is
pro-competitive because it will permit PRIMESTAR to compete more
effectively as a DBS provider. With the increased channel capacity
PRIMESTAR will have the capability to offer consumers comparable
numbers of programs as other competitors in the marketplace such as
DirecTV. Arguments raised by PRIMESTAR’s competitors that the
transfer is anti-competitive do not survive analysis and should be re-
jected.

I declare under penalty of perjury that the foregoing is true and correct.

O N—

Bruce M. Owen

November 22, 1994
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

In the Matter of:

Apglication for Consent to

Assignment of DBS Construction

Permit from Advanced DBS-84-01/94-15 ACP
Communications Corporation to

TEMPO DBS, Inc.

Supplemental Declaration of Bruce M. Owen

1. [ am an economist and president of Economists Incorporated, an eco-
nomic consulting firm located at 1233 20th Street, N.W., Washington,
D.C. 20036. I previously filed a declaration in this proceeding address-
ing both the economic issues raised by TEMPO DBS, Inc.’s
(“TEMPQ'’s") application to acquire Advanced Communications Cor-
poration’s (“Advanced’s”) direct broadcast satellite (“DBS”) authoriza-
tions and allegations made in various Petitions to Deny by existing
and potential DBS competitors that the assignment would result in
competitive harm. I have been asked to respond to the Consolidated
Replies of DirecTV, Inc. (“DirecTV”) and Echostar Satellite Corporation
(“Echostar”) and their economic consultants, Professor Jerry A. Haus-
man and Professor Roger G. Noll, respectively.

2. It is noteworthy that neither the Replies by DirecTV and Echostar op-
posing TEMPO’s application nor their economic experts address the
point made in my earlier declaration (Owen Declaration at {{ 20, 21)
that the alleged anticompetitive effects, if true, would benefit Echostar
and DirecTV. That is, if granting the application were to result in less
competition among DBS and/or multichannel video program distribu-
tion (“MVPD”) providers, that would imply that DirecTV and
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Echostar, facing a less competitive marketplace, would gain higher
profits and a larger market share. In that case, however, we would not
expect to see them opposing an action that their own arguments indi-
cate would lead to their own gain. A more likely explanation for their
opposition is that TEMPO's application is pro-competitive, because in
that case the economic interest of DirecTV and Echostar would be to
oppose the application. Thus, the consultants’ opinions on the
diminution in competition caused by the application (Hausman at
116, Noll at I 17-32) are belied by the identity of their sponsors.
Moreover, Professor Hausman'’s view that the PRIMESTAR partners
have much to lose if DBS succeeds (Hausman at { 29) fails to explain
why these partners are willing to invest $1 billion in DBS.

Echostar’s assertion (Echostar’s Consolidated Reply at S) that its DBS
channel assignment falls short of the number necessary for the provi-
sion of a viable DBS service explains why PRIMESTAR needs the Ad-

. g

vanced assignment in order to compete effectively. Indeed, Echostar’s

expert acknowledges the real purpose behind the application, i.e., to
give PRIMESTAR access to high-power DBS and a greater capacity than
is available on its FSS system (Noll at { 25). This will tend to increase
competition, as [ previously explained (Owen Declaration at 1 17,
21). Moreover, Echostar’s expert’s conclusion that USSB and DirecTV
are not entirely independent competitors (Noll at § 24) indicates that
this combined “firm” controls more channels than PRIMESTAR would
if the application were granted.

Professor Hausman'’s observations at 24 that DirecTV and USSB have
signed exclusives on programming do not support his or others’ con-
clusions regarding anticompetitive vertical market foreclosure and
hawe nothing to do with PRIMESTAR’s attempts to compete as a DBS
pl%vlder. The fact that DirecTV and USSB have obtained such pro-
gramming from PRIMESTAR’s partners indicates these vertically-inte-
grated cable operators do not have the ability and/or the incentive to
foreclose competitors. Moreover, to grant the application would not
increase the ability of TCI or other vertically-integrated operators to
deny programming to DBS competitors.
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David Waterman’s (and other related) research referred to by
Echostar’s expert (Noll at § 35), even accepting its findings, fails to
show any general pattern of discrimination against programming con-
trolled by competitors and in which the cable operator has no interest,
especially with respect to basic cable networks. It does show that cable
operators with an interest in a program service are more likely to carry
it than are operators without such an interest. But there is nothing an-
ticompetitive about that. It merely shows that cable systems invest in

programming to ensure that programming is available to enhance the
demand for cable services.

Echostar’s predictions of predatory tactics (Echostar’'s Consolidated Re-
ply at 24, 25) do not make any economic sense, and it is noteworthy
that they are not supported by its own expert. These allegations were
treated at length and found to carry no weight in my earlier declara-
tion at 49 22-26.

Professor Hausman is wrong at § 12 in asserting that I claimed that ca-
ble operators will not have market power in 1996. Nowhere did I say
anything about the lack of market power of cable operators. Instead, I
was opining on the relevant market for DBS in 1996. Nor did I ever say
that no competitive problem would arise if TCI acquired all available
DBS frequencies (Hausman at { 13). Rather I was applying standard
market definition methodology to conclude that a hypothetical mo-
nopolist of DBS frequencies would not have market power because of
adequate substitutes and competition from other MVPD providers.

Professor Hausman misstates the implications of my testimony in the
1985-86 Pacific Telesis (“PacTel”) cellular case (Hausman at { 20).
THiase | predicted that PacTel’s control of cellular would lead PacTel to
pgition cellular technology as a mere complement to wireline tele-
phony rather than developing it as a substitute, a prediction that Pro-
fessor Hausman now concedes was accurate. More importantly, PacTel
was in a position to control cellular’'s development because cellular
service was the only existing technology that offered any hope of dis-
ciplining residential wireline telephone rates, and because FCC licens-
ing limited the number of cellular competitors in each area to two.
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10.

Cable operators face many more actual and potential competitors, in-
cluding multiple DBS competitors, and do not have the ability or lux-
ury to control DBS’ development.

Echostar’s expert’s conclusion that cable and satellite services are not
now and are unlikely in the next few years to be in the same relevant
market for purposes of competitive analysis (Noll at § 19) is contra-
dicted by Professor Hausman at {§ 10, 11 and by the Commission in
its 1994 Cable Report at { 49.

None of the arguments presented in DirecTV’s and Echostar’s Consoli-
dated Replies affects my conclusion that the application to assign Ad-
vanced’s DBS authorizations to TEMPO is pro-competitive. New and
rehashed arguments raised by PRIMESTAR's competitors and their
consultants that the transfer is anticompetitive are not analytically
sound and should be rejected.

I declare under penalty of perjury that the foregoing is true and correct.

Bruce M. Owen

January 3, 1995
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